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IN THE 


United States Court of Appeals 

FOR THE District of Columbia 


No. 7991 


G. REBER LITTLEHALES, ADMINISTRATOR C.T.A. 
OF THE ESTATE OF BATES WARREN, 
DECEASED, Petitioner, 


V. 

DISTRICT OF COLUMBIA 


BRIEF FOR PETITIONER. 


This case is a sequel to No. 7527. Petitioner filed herein 
a motion to consider without reprinting tlie record and 
briefs in cause No. 7527 as parts of the record and briefs 
in this cause, which motion was granted on September 4, 
1941, and at the same time petitioner was given thirty days 
from that date in which to file his brief. 

JURISDICTIONAL STATEMENT. 

Petitioner adopts the jurisdictional statement appearing 
at pp. 1 and 2 of his brief in cause No. 7527. 

The subsequent findings of fact, opinion and decision on 
re-hearing before the Board of Tax Appeals were filed 
April 24, 1941. Petition for review was filed on May 21, 
1941, and on motion the Board extended on June 24, 1941 
the time for filing the record herein to and including the 
31st day of July, 1941. The record was filed on July 29, 
1941. 
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STATEMENT OF FACTS. 

Petitioner adopts the statement of facts appearing at pp. 
3-5 of his brief in cause Xo. 7527. 

In the subsequent findings of fact the Board finds that 
(a) the control of all of the rental properties was not re¬ 
linquished by the decedent, and (b) the assignment of rents 
and agreement of control were not, as stated in the original 
findings of fact, for the benefit of the holders of encum¬ 
brances on the properties, but for the benefit of the de¬ 
cedent and for the purpose of paying his lawful and con¬ 
tractual obligations. (Appellant’s App. pp. 3-4) 

The Board divides the properties involved into three 
classes, namely. Oak and Center Streets group as to which 
it finds that there was no question of control involved (Ap¬ 
pellant’s app. p. 4); Shelby & Wesley apartment houses as 
to which there is no question of control (Appellant's App. 
p. 6); H. L. Rust Company group, including the Tower 
Building, an office building, and six apartment houses (Ap¬ 
pellant’s App. p. 7), as to which an agreement was made 
between petitioner’s testator and the H. L. Rust Company, 
appointing that company the agent of the owner to manage 
and operate the properties with the right to determine 
rentals and to control and collect the rentals therefrom, and 
the balance of the rent to be applied to the payment of brok¬ 
erage commission, maintenance of the property, setting up 
a reserve for the payment of taxes, interest on deed of trust 
indebtedness and curtailment of the principal of such in¬ 
debtedness (Appellant’s App. pp. 7-8). A supplemental 
agreement was made concerning the Tower Building, which 
provided that out of the rents, after paying the necessary 
operating expenses and one-half of the annual taxes and in¬ 
terest, the Rust Company should pay to Lisette B. Warren, 
wife of petitioner’s testator, the sura of $600.00 per month 
and of the balance up to $1200.00 per month one-half to the 
Prudential Life Insurance Company and the other half to 
petitioner’s testator and any surplus thereafter remaining 
to reduction of interest and principal on the deed of trust 
indebtedness. (Appellant’s App. pp. 8-9) The agreements 
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in re Rush Co. group were superseded on June 1, 1936, 
by one agreement i*elating to all seven properties, made be¬ 
tween petitioner’s testator, H. L. Rust Company and the 
Prudential Life Insurance Company, assigning the rents to 
the Rust Company, a])pointing it the agent of the owner 
to manage, rent and determine all matters of policy in con¬ 
nection with all of the properties in the grouj), the Rust 
Company applying the rents in payment of its brokerage 
commission, current monthly operatiTig expenses, taxes and 
assessments by sotting aside a reserve therefor, interest on 
the deed of trust indebtedness, the sum of $600.00 per month 
to Lisette B. Warren, wife of petitioner’s testator, on a 
cumulative basis, the deficiency in any month to be made 
good in subsequent months, “this payment is made in return 
for said Lisette B. Warren’s consent hereto affixed, she 
being the owner of a substantial interest in a second deed 
of trust covering” one of the properties, $3,000.00 monthly 
on the principal of the deed of trust indebtedness and the 
balance, if any, to petitioner’s testator (Appellant’s App. 
pp. 9-11). 

The subsequent findings of fact assume to find that all 
of the payments made by IT. L. Rust Company or the Pru¬ 
dential Life Insurance Company under the agreements 
hereinbefore mentioned were made for the benefit of Bates 
Warren and in payment of the support of his wife and of 
obligations and debts due and owing by him in relation to 
the seven properties in the H. L. Rust Company Group, all 
of which would have been present and binding upon the de¬ 
cedent if he had actually managed the properties (Appel¬ 
lant’s A])p. p. 13), notwithstanding the finding that the pay¬ 
ment to the testator’s wife is in return for her consent af¬ 
fixed to the agreement, she being the owner of a substan¬ 
tial interest in a second deed of trust covering one of the 
properties. (Appellant’s App. p. 10) 

STATUTES INVOLVED. 

We adopt this subdivision of the brief in cause No. 7527 
as the same appears at pp. 5 and 6 thereof. 
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REGULATIONS INVOLVED. 

We adopt this subdivision of the brief in cause No. 7527 
as the same ajipears at pp. 6 and 7 thereof. 

THE POINT. 

In the brief in cause No. 7527 we stated: “The sole point 
is: Tliere is no authoritv for the levvini? of a Business 
Privilejre Tax upon the rentals from the real estate of the 
petitioner.” This Court reversed the decision of the Board 
of Tax A])peals and remanded the cause to the Board upon 
the 'i)oiiit that if the decedent had assii 2 :ned the rent and re¬ 
linquished control of the properties for the benefit of his 
creditors this Court was disposed to think that he was not 
subject to the tax. This question was not raised by the 
])etitioner in cause No. 7527. Tie purposely omitted to raise 
it realizinir that if raised and sustained it would result in 
the'tax beinjr imposed either upon the Insurance Company 
or the broker with penalties which in turn would have to be 
jiaid out of the rents. However, on the present record it is 
apparent that at least as to the first two of the three j;roups 
of properties as they are classified by the Board, the Oak 
and Center Streets Group and the Shelby and Wesley 
Group, there was no relinquishment of control. Accord- 
injjly, reij:ardless of what view this Court may take with re¬ 
spect to the effect of relinquishing control as to the H. L. 
Rust Company Group, it becomes necessary to decide the 
point raised in cause No. 7527, and we therefore adopt pp. 
8 to 24 of our brief in that cause and submit that the deci¬ 
sion of the Board should be modified by determining that 
the Business Privilege tax and penalty thereon were erro¬ 
neously assessed and collected from petitioner’s testator to 
the extent of $1,711.11 and that refund of the amount so as¬ 
sessed and collected should be made to the petitioner with 
interest thereon from September 23, 1938, the date of pay¬ 
ment, to the date of refund. 

Respectfully, 

W. C. Sullivan, 
Attorney for Petitioner. 
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1 Board of Tax Appeals for the District of Columhia 

Docket No. 88 

G. Kebeu Littlehales, Administrator C.T.A. of the Estate 
of Bates Warren, Deceased, PciUionvr, 

V. 

District of Columbia, Re^spondent. 

Counsel: William C. Sullivan; Address: National Met. 
Bank Bldg. 

Docket 

Dale Proceedings Memorandum 

1940 

Dec. 4 Mandate—Hearing set Jan. 6/41 

1941 

Jan. 6. Mot. to substitute petitioner—Granted 
Mot. of pet. for continuance—Granted 
Jan. 21 Mot. for continuance—Granted 
Mar. 17. Mot. for continuance—Granted to Apr. 2. 

Apr. 2 Rehearing 

Apr. 24 Subsequent Findings of Fact, Opinion and Deci¬ 
sion 

May 21 Pet. for review filed by petitioner. 

Mot. to modify requirements of rules as to desig¬ 
nation of record—Granted. 

June 24. Mot. of pet. to extend time for filing record— 
Granted. 

Julvll. Statement of Points on Review—Designation of 
Record. 

July IS. Transcript of part testimony on re-hearing. 

Julv 22. Designation of additional testimonv to be included 
in the record, filed by respondent. 

• ••••••••* 
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2 Findings of Fact and Opinion 

On Rehearing in Accordance with Mandate of the United 

States Court of Appeals for the District of Columbia. 

The decision of the Board originally entered in this pro¬ 
ceeding was reversed. The order of the Court of Appeals 
in the Mandate to this Board in part stated: 

“And it is further ordered that this cause be, and it is 
hereby, remanded to the said Board of Tax Appeals for fur¬ 
ther proceedings not inconsistent with the opinion of this 
Court.” 

In the opinion reversing the decision of this Board the 
Court of Appeals refers to an agreement or arrangement 
whereby the petitioner’s decedent had assigned the rent and 
relinquished control of certain properties for the benefit of 
his creditors. The opinion then continued: 

“If we apply that rule to what appears to be the facts in 
this case, we are disposed to think petitioner was not subject 
to the tax, but inasmuch as no copy of the assignment or 
agreement of transfer of the properties appears in the rec¬ 
ord and the facts in relation to the contract are only sketch¬ 
ily referred to in the findings, we have concluded to re¬ 
mand to the Board with instructions to rehear the petition 
on this point and to include in its subseciuent findings of fact 
the full substance of the agreements, whether verbal or in 
writing, and all the facts in relation thereto, as the result of 
which petitioner relinquished control of the properties in the 
taxable year in question. See D. C. Code, Supp. V. Tit. 20, 
§975 (a) (f).” 

3 Subsequent Findings of Fact 

By reference this Board includes in or makes a part of 
these findings of fact, the findings of fact originally made in 
this proceeding, with these exceptions namely: a (a) the con¬ 
trol of all of the rental properties was not relinquished by 
the decedent, as will hereinafter more fully appear, and (b) 
the assignment of rents and agreement of control were not, 
as stated in the original findings of fact, for the benefit of the 
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holders of eneuiiibraiices on the properties, but for the bene¬ 
fit of the decedent and for the purpose of paying his lawful 
and contractual obligations, as will hereinafter more fully 
appear. 

The subsequent findings of fact, directed by the Court of 
Appeals, are as follows: 

The rentals upon which the business ])rivilege tax here 
involved was partly measured, namely, “Rentals from office 
buildings and apartment houses”, in the aggregatae sum of 
$402,528.86, wei’e derived from 13 properties owned by the 
decedent. Bates Warren. Considering operation and con¬ 
trol,'such ])roperties are divided into three classes. 

1. Oak and Center Streets Group: Such group of build¬ 
ings consist of 4 apartments located on Oak and Center 
Streets in the (hty of Washington, D. C., which Bates War¬ 
ren during the calendar year 1936 operated for his own 
account through the agency of the real estate firm of Thomas 
J. Fisher & Company. There is no question of control in¬ 
volved in respect of such group of buildings. The petitioner 
at the supplemental hearing formally conceded that the 
buildings were operated under the control of Bates Warren. 

In respect of one of the buildings in such group, namely, 
a two story apartment house known as 1447 Oak Street, 
X. W., an agreement was entered into on June 1, 1935, be¬ 
tween Bates Warren and George W. Littlehales, the holder 
of the mortgage on such premises, whereby Bates Warren 
assigned the net rents to the holder of the mortgage until 
arrearages then due should have been paid. 

The rental for the calendar year 1936 from such 
4 group of four buildings amounted to $16,375.75, and 
the tax in relation thereto was $65.50. On September 
13,1938, Bates Warren wrote to his agent, Thomas J. Fisher 
Company, the letter following: 
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September 13, 1938 

“Thomas J. Fisher & Company, 

738 Fifteenth Street, N. W. 

\Vashino:ton, D, C. 

Dear Sirs: 

As you know, I have been contestina: the Gross Receipts 
Taxes which have been assessed aa:ainst me insofar as rents 
from real estate are concerned for the year 1936. 

I have iione as far as I can without appealing to the 
Courts. Before I can do this, I will have to pay the tax 
under protest. 

The gross rents received from my buildings which are 
under your management are as follows: 

Oak and Centre Streets $16,375.75 

The tax on this amount at .004 equals $65.50. Please 
draw a check for this amount for the Collector of Taxes and 
charge the same to my rent account. 

Very truly yours, 

s/ BATES WARREX” 

He received in reply from Thomas J. Fisher & Company 
the letter following: 

September 17, 1938 

“Hr. Bates Warren, 

Tower Building, 

Washington, D. C. 

Dear Mr. Warren: 

In ac(*ordance with your request of yesterday, we enclose 
herewith check to your order for $65.50 to cover gross re¬ 
ceipts tax on the Center and Oak Streets properties. 

The amount of the check has been equally divided among 
the accounts of the four buildings, 

Verv trulv vours, 

s/ WILLIAM L. MILLER 
President.” 
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2. Shelby and Wesley: Such ijroiip consists of two apart¬ 
ment houses, namely, the Shelby and Wesley, both located 
in the District of Columbia. Such i)roperties during the 
year were managed for the account of Bates 

") Wai’ren by the real estate firm of Randall H. Hagner 
Company, Inc, There is no question about the con¬ 
trol of these properties. At the supplemental hearing the 
petitioner formally conceded that such properties during 
Ifiob were under the control of Bates Warren. The gross 
rental from the Shelby and Wesley for the calendar year 
amounted to $24,1^9.49, and the tax in relation thereto 
was .$96.5(5. On September 13,1938, Bates Warren wrote to 
Randall H. ITagner & Company, Inc., the letter following; 

September 13,1938. 

“Randall II. Hagner & Company, Inc., 

1.321 (Connecticut Avenue, N. W. 

Washington, D. C. 

Dear Sirs: 

As you know, I have been contesting the Gross Receipts 
Taxes which have been assessed against me in so far as 
rents froTu real estate are concerned for the vear 1936. 

I have gone as far as I can without appealing to the 
Courts. Before I can do this, I will have to pay the tax un¬ 
der protest. 

The gross rents received from my buildings which are 
under your management are as follows: 

Shelby $11,506.01 

W esley 12,633.48 


$24,139.49 

The tax on this amount at .(X)4 equals $96,56. Please draw 
a check for this amount for the Collector of Taxes and 
charge the same to mv rent account. 

Very truly yours. 


s/ BATES WARREN 
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3. H. L. Rust Company Group: Such group consists of 
an office building known as the Tower Building, located at 
14th and K Streets, N. W., Washington, D. C., and the fol¬ 
lowing a])artment houses located in Washington and knowTi 
as “Alwyn’’, “Avalon”, “Pasadena”, “Beverly Court”, 
“1868 (’olunil)ia Road”, and “2029 Connecticut Avenue”. 
The legal title to the Alwyn was in William H. Sholes, and 
the equitable in Bates Warren. 

On March 31, 1933, the Prudential Life Insurance Com¬ 
pany of America was the holder of mortgages or deeds of 
trust on the Tower Building, Alwyn, Pasadena, Beverly 
Court, “1868 Columbia”, and “2029 Connecticut Avenue”. 

The loan agent of the Insurance Company was the 
6 H. L. Rust Company, a real estate firm with offices in 

Washington, D. C. The encumbrances held by the 
Insurance Comi)any were due and their renewal was desired 
by Bates Warren. On March 31, 1933, Bates Warren en¬ 
tered into six separate agreements, each one of such agree¬ 
ments being in relation to one of the six properties to which 
Bates AVarren held both the legal and equitable titles. Such 
agreements were between Bates AA'arren as party of the 
first part, IT. L. Rust Company as party of the second part 
and the ti’ustees under the mortgages or the deeds of trust 
as parties of the third part. All of such agreements are 
substantially identical. By the agreements Bates Warren 
assigned the rents from such properties to the H. L. Rust 
Company and appointed the H. L. Rust Company his agent 
to manage and operate the properties with the right to de- 
termiTie rentals and to control and to collect the rentals 
therefrom. Such agreements provided that the H. L. Rust 
Company and the Prudential Life Insurance Company were 
not to be liable for any loss, damage or injury arising from 
the operation and management of the properties; and that 
IT. L. Rust Company would be entitled to collect a commis¬ 
sion of five per centum of the rents from such properties. 
The agreements further provided that the balance of the 
rents after the payment of commission should be applied 
by H. L. Rust Company as follows; 
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“1. To the necessary upkeep, repairs and maintenance of 
said proj^erty, the said party hereto of the second part to 
be the sole judge of what constitutes the said necessary up¬ 
keep, repairs and maintenance. 

2. To set u}) a resei’ve for the payment of any taxes or 
assessments due and payable against said property. 

3. To the payment of the interest on the above mentioned 
indebtedness secured by said deed of trust.” 

Tlie agreement further provided that the residue of the 
rents after the payment of items 1, 2, and 3, should be ap- 
])lied to the curtailment of the principal sums of the indebt¬ 
edness secured by the mortgages or deeds of trust. 

On September 27, 19.3.3, AVilliam H. Sholes, then holding 
! the legal title to the Alwwn entered into an agreement 
7 with the Prudential Life Insurance Company of 
America wherein it was recited that the Insurance 
Company was the holder of a first mortgage covering the 
Alwyn, and that interest instalments due January 6 and 
April 6, 193.3, each in the sum of $1364.69, were in arrears. 
In such agreement the Insurance Company was given the 
right to operate and control the Alwyn, to collect all rents, 
effect and cancel leases, to arrange for insurance, to take all 
lawful steps in the name of the owner; to pay all operating 
expenses; and 

“4. To pay all taxes and/or improvement assessments 
and/or any other governmental or municipal lien or charge, 
which, in the opinion of the Prudential, should be paid. The 
Prudential is hereby given the right to negotiate, appeal or 
protest any of such taxes, assessments or liens in the name 
of the Owner and as his Attorney in Fact, and the Owmer 
hereby nominates and appoints the Prudential his Attorney 
in Fact for such purposes.” 

The balance remaining after the pa\Tnent of the aforego¬ 
ing expenses and charges was to be retained by the Insur¬ 
ance Company and to be used for the reduction of the mort¬ 
gage indebtedness. 

On September 11,1935, Bates Warren entered into a sup¬ 
plemental agreement with H. L. Rust Company and the trus- 


9 


tees of the first deed of trust on the Tower Building. Such 
supplemental agreement related solely to the Tower Build¬ 
ing and amended the original agreement of March 31, 1933, 
by providing that out of the rents, after the payment of the 
necessary operating expenses of the Tower Building and 
one-twelfth of annual taxes and interest, H. L. Rust Com¬ 
pany should pay to Lisette B. IVarren, wife of Bates War¬ 
ren, the sum of $600 per month and should pay to Bates 
Warren and the Prudential Life Insurance Company of 
America any amount available up to but not exceeding 
$1200.00 per month, one-half to each. The balance of the 
net rents, if any, w^as to be paid to the Insurance Company 
as reduction of interest and principal of the mortgage in¬ 
debtedness. It w’as further provided in said supplemental 
agreement that if the title should pass out of Mr. and Mrs. 
Warren the payments to be made to them out of the net 
rentals would cease. 

The foregoing agreements as originally executed and as 
amended, respectively, continued in force until June 1,1936, 
when one agreement relating to all of the seven prop- 
8 ertics was entered into between Bates Warren as 
party of the first part, H. L. Rust Company as party 
of the second part and the Prudential Life Insurance Com¬ 
pany as party of the third part. Such agreement described 
the seven pieces of property in the “H. L. Rust Company 
Group” and the mortgage indebtedness due thereon to the 
Insurance Company. The agreement recited that the mort¬ 
gage indebtedness was past due; that Bates Warren desired 
to renew’ the loans at a reduced rate of interest and that the 
Insurance Company w’as willing to extend the loans pro¬ 
vided it received the sum of $3,000 each month on account 
of the principal of the loans and in reduction thereof. The 
agreement further recited that the H. L. Rust Company was 
willing to enter into an agreement provided it could retain 
the management of the properties in the group for the ex¬ 
tension of the loan (at least) with the right to collect the 
rents and to apply them as thereafter in the agreement pro¬ 
vided. Bates Warren then by the term of the agreement 
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assigned the rents of the properties in the group to II. L. 
Kust Company and appointed tliat Company his agent to 
manage, rent and determine all matters of policy in eonnee- 
tion with all of the ])roperties in the group. The agreement 
further ])rovided that II. L. Rust Company should deduct 
from the gross rents a commission of and apply the bal¬ 
ance of tlie rentals for the following I'urposes with priority 
according to the order stated: 

“(1) To the payment of the current monthly operating 
expenses, including insurance premiums and renewal ex- 
])enses consisting of commission to the party of the 

second part payable over a ])eriod of thirty-six months in 
e(pial monthly instalments, 

“ (*J) To the ])ayment of taxes and assessments by setting 
aside each month one-twelfth of the current year's taxes and 
assessimmts as estimated by the party of the second part, it 
being the obligation of the party of the first part to pay said 
taxes and assessments in full when due regardless of any 
deficiency in the amount so set aside and accumulated. 

“ (M) To the i)ayment to the party of the third part of in¬ 
terest at per annum on the outstanding balances of the 
loans of the ])arty of the third jiart, said interest to be cal¬ 
culated at said rate from June 1,1936 and to be paid monthly 
on all of said loans commencing .July 1,19.36; and also to the 
])ayment of interest u])on delinquent interest at the rate of 
59^ per annum ])ayable monthly. 

9 “(4) To the payment of Lisette B. Warren, wife 

of the party of the first part of the sum of .$600.00 ])er 
month for the duration of this extension on a cumulative 
basis, the deficiency occurring in any month to be made 
good in subsequent months; this payment is made in return 
for .said Lisette R. Warren's consent hereto affixed, she be¬ 
ing the owner of a substantial interest in a second deed of 
trust covering the property herein above described as Par¬ 
cel G. 

“'(5) To the payment to the party of the third part on the 
first day of each month of the sum of $3,000.00 monthly for 
the duration of this agreement commencing .July 1, 1936, it 
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beiiij? understood and agreed that tlie said party of the third 
])art may a])ply the said payments, in its discretion, to any 
one or more of the aforesaid loans, provided that in no case 
shall a})plication to be made to principal while an item of 
interest remains delimiuent on any of said loans; this pay¬ 
ment is also to be made on a cumulative basis, the deficiency 
occurring in any month to be made good in subsecjuent 
months. 

“(6) To pay the balance, if any, to the party of the first 
part, monthly.” 

The total gross rentals from the seven properties in the 
H. L. Rust Company Group amounted to $360,373.22 and 
the tax in relation thereto was $1441.50. On September 13, 
1938, Bates Warren wrote to 11. L. Rust Company the letter 
following: 

September 13,1938. 

“TT. L. Rust Company, 

1001 Fifteenth Street, N. W. 

Washington, D. C. 

Dear Sirs: 

As you know, I have been contesting the Gross Receipts 
Taxes which have been assessed against me in so far as 
rents from real estate are concerned for the year 1936. 

I have gone as far as I can without appealing to the 
Courts. Before I can do this, I will have to pay the tax 
under protest. 

The gross rents received from my buildings which are un¬ 
der vour management are as follows: 


Tower Building 

$175,361.53 

Alwyn 

19,230.00 

Avalon 

10,905.44 

Pasadena 

12,950.25 

Beverly Court 

32,589.18 

1868 Columbia Road 

47,233.03 

2029 Connecticut Av. 

62,103.79 


$360,373.22 
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TIk* tax on this amount at .004 equals $1441.50, plus pen¬ 
alties of $09.12, niakinji- a total of $1540.62. Please draw a 
cheek for this amount for tlie Colleetor of Taxes and charge 

the same to inv rent account, 

* 

Very trulv vours, 

s/ BATES WARREN" 

10 On SeptemhcM* 19, 19118, the H. L. Rust ("’ompany 
wrote to Hates Warren the letter following: 

September 19, 1938 

“Mr. Bates Warren, 

Tower Building, 

Washington, D. 0. 

Dear Mr. Warren: 

In res])onse to your letter of Sei)tember 13, there is en¬ 
closed herewith check to the order of Collector of Taxes for 
$1540,62 in })aynient of the following: 

Gross Receipts tax 1936 $1441.50 

Penalty 99.12 


$1540.62 

The ju-oceedings of this check has been charged against 
your surplus account. 

Very truly yours, 

II. L. RUST COMPANY, 

' s/ H. L. BUCKINGHAM 

' Auditor*’ 

As stated in the letter of September 19, 1938 of H. L. Rust 
Company to Bates Warren there was enclosed a check 
signed by H. L. Rust Company to the order of the Collector 
of Th.xes for the District of Columbia in the sum of $1540.62, 
which was delivered by Bates Warren to the Collector of 
Taxes for the District of (Columbia in payment of business 
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I)rivilegc tax measured upon the i>:ross receipts derived from 
the operation of the seven properties in the H. L. Kust Com- 
l)any Group. 

Neither the Prudential Life Insui’ance Company nor H. L. 
Rust Company filed with the Assessor of the District of Co¬ 
lumbia a return reportini»: the gross receipts represented by 
the gross rentals of the seven properties in the H. L. Rust 
Comi)any Group, nor did either the Prudential Life Insur¬ 
ance Company or H. L. Rust Company pay to the District 
of Columbia a business ]jrivilege tax measured upon such 
gross rentals, except as hereinbefore stated, namely, that 
II. L. Rust Company did send to Bates Warren at his re¬ 
quest, a check to cover the business privilege tax measured 
upon such gross rentals. 

The Board finds, as a fact, that all of the payments made 
by H. L. Rust Company or the Prudential Life Insurance 
Company under the agreements hereinbefore mentioned 
were made for the benefit of Bates Warren and in ])ayment 
of the support of his wife and of obligations and debts due 
and owing by him in relation to the seven properties 
11 in the H. L. Rust Company Group, all of which would 
have been j^resent and binding upon the decedent if 
he had actually managed the properties. 

The decedent. Bates Warren, in reporting his income for 
the calendar year 1036 to the Federal Government for pur¬ 
poses of income taxation included in his gross income all of 
the rents received from the seven pro])erties included in the 
H. L. Rust Company Group as being received by him, and 
in his return of income the decedent claimed as deductions 
the amounts paid out by the real estate agent, H. L. Rust 
Comi)any, as expenses of the oi)eration of the seven prop¬ 
erties as if such payments had been made by him. That in 
respect of reporting income and claiming deductions the de¬ 
cedent pursued the same course of action in relation to the 
H. L. Rust Company Group as he did in relation to the Oak 
and Center Streets Group and the Shelby and Wesley, over 
which two last mentioned groups of properties the decedent 
admittedly retained control of management. 
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Opinion 

In the opinion of the Court of Appeals reversing the orig¬ 
inal decision in this proceeding this Board was directed to 
rehear the petition on the question of the relinquishment by 
the decedent, Bates Warren, of the control of the properties 
from which the gross receipts here invoh’ed were derived. 
Section 3 of Title IX of tlie District of Columbia Revenue 
Act of 11)37, as amended by the Act of May 16, 1938, pro¬ 
vides in part that “The Board shall hear and determine all 
questions arising on said appeal, and shall make separate 
findiiigs of fact and conclusions of law, and shall render his 
decision thereon in writing”. The Board believes that it is 
required herein to render conclusions of law (which it has 
heretofore done in the form of opinions) under the instruc¬ 
tions of the Court of Appeals when such instructions are 
read in the light of the above quoted portion of Section 3 
of the Act creating the Board. Both the petitioner and the 
respondent agree with the Board in this respect. 
12 The Board therefore by reference includes in this 
o])inion the opinion originally rendered in this pro¬ 
ceeding, and renders the following supplemental opinion. 

From the admission of the petitioner, as stated in the sub¬ 
sequent findings of fact there is now no claim by tlie peti¬ 
tioner that two groups of properties owned by the decedent 
were not under his control. The first is the “Oak and 
Center Streets Group”. The rents from such properties 
duriiig 1936 amounted to $16,375.75. The business privilege 
tax due in relation thereto was, $65.50. The second is the 
“Shelby and Wesley”. The rents therefrom during 1936 
were $24,139.49. The tax in relation thereto was $96.56. 
The observations of the Court of Appeals concerning the re¬ 
linquishment of control and the assigning of rents are not 
pertinent to these two groups of properties. The only ques¬ 
tion, as far as those two groups of properties are concerned, 
is whether the operation of apartment houses, and the sup¬ 
plying of heat, light and other services to tenants constitute 
doing business or the carrying on a commercial activity as 
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contemplated by Title VI of the District of Columbia Rev’- 
enue Act of 1937. The Board still believes that they do, and 
in sui)port ai^ain relies on Flint v. Stone Tracy Co., 220 U. S. 
107, and the other cases cited in the original opinion of the 
Board. Even if the doctrine in Zonne v. Minneapolis Sjm- 
dicate, 220 U. S. 187, is applicable to the other seven prop¬ 
erties conii)rising the third group under the facts as found 
in the subseiiuent findings of fact, such doctrine has no 
place in the consideration of the tax liability of the decedent 
in relation to the first and second groups, since admittedly 
he retained control of such properties. 

The third group is designated the “H. L. Rust Company 
Group”. It consisted of six aj)artment houses and one 
office building, in all of which, heat, light, janitor and other 
similar services were supplied to tenants. All of the prop¬ 
erties were managed by the H. L. Rust Company, a local 
real estate firm. The total rents from such group of prop¬ 
erties was .$^160,373.22, and the business privilege tax com¬ 
puted thereon was $1441.50. It is with such group of prop¬ 
erties that the opinion of the Court of A])peals is concerned. 

The subsequent findings of fact here made are dif- 
13 ferent in important resjjects from and are more com- 
j)lete than the findings made by the Board originally. 
For that reason the Board believes that the door to a full 
consideration and discussion of the law has been left open 
by the Court of Appeals’ opinion. 

After reciting the Board’s original finding that the agree¬ 
ment concerning control and management of the properties 
and the assignment of the rents therefrom were “for the 
benefit of the holders of the several trusts thereon” the 
Court cited and quoted from Zonne v. Minneapolis Syndi¬ 
cate, supra, and stated that if the rule in that ease were ap¬ 
plied to the facts in this proceeding the Court was “dis¬ 
posed to think petitioner was not subject to the tax, • * 

In the light of the new and different findings of fact it would 
seem that it is here a])pro])riate to re-examine the Zonne 
case. It was cited by the Board in its original opinion 
merely to meet the contention of the petitioner that the rul- 
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ing made in Flint v. Stone Tracy Co., supra, was due to the 
sole fact that the taxpayers, in that case were corporations, 
and not to the inherent nature of their activities. 

The facts in the Zonne case, as they appear in the Su¬ 
preme Court Report, are these: the Minneapolis Syndicate 
was Originally organized to and did for many years own 
and operate an oflSce building in Minneapolis, Minnesota. 
It collected rentals from the tenants of the stores and offices 
in such office building. In 1906 it leased the office building 
to three persons as trustees (not of or for the Syndicate) 
for a rental to the Syndicate of $61,000 per annum. The ar¬ 
ticles of incorporation were amended so as to permit the 
corporation merely to hold title to the office building, to col¬ 
lect the $61,000 each year and to distribute such sum to its 
stockholders. The Supreme Court held that the Syndicate, 
although a corporation, was not engaged in business as con¬ 
templated by the Corporation Tax Law of 1909. 

14 ' It will be observed that the Minneapolis Syndicate 
did not merely surrender control of the management 
of the office building. It parted with an estate therein for 
the term of the lease. It was not concerned with the suc¬ 
cess 'or failure of the operation of the office building. There 
was no question of agency of the Syndicate or anyone else. 
If the lessees received from their subtenants rents in ex¬ 
cess of $61,000, they retained the excess for their benefit, 
and if the rents were less, they paid the $61,000 neverthe¬ 
less. No part of the rents in the hands of the lessees were 
used to pay any debt or obligation of the Syndicate. If 
damage to anyone accrued from the operation of the office 
building, the lessees and not the Syndicate would be liable. 

The facts in the Zonne case are clearly different from 
those in this proceeding. Here the decedent did not make 
an outright lease whereby he would have parted not only 
with control of the properties but an estate therein, without 
any' interest in the operation of the properties, except to 
receive a specified rent. What he did was merely to turn 
over the control and management and rents of the seven 
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properties to a real estate agent with direction that out of 
the rents the agent pay certain debts and obligations of 
the decedent, including the support and maintenance of 
decedent’s wife, and to pay the balance, if any, to the de¬ 
cedent. The decedent was greatly concerned with and in¬ 
terested in the success or failure of the operation of the 
properties, because, in the event of a deficiency in rents re¬ 
ceived, the agreement between him and the mortgagee was 
to the effect that the decedent’s primary liability would, 
nevertheless, continue and he would be recpiired to make up 
such deficiency. If on the other hand the operation was 
successful, the decedent would receive a larger sum repre¬ 
senting the balance after payment of his debts and obliga¬ 
tions. It was specifically provided that the decedent would 
be liable for all damages accruing from the properties. It 
is, therefore, apparent that the properties were oper¬ 
ated for the benefit of the decedent. Of course, in one 
sense, but not the legal sense, it might be said the Rust 
Company was benefited by getting its agent’s com- 
15 mission for managing the properties, and the mort¬ 
gagee by receiving payment of the interest and prin¬ 
cipal due on the encumbrance and by having the taxes paid, 
etc.; and that ^Irs. Warren was benefited by obtaining sup¬ 
port in the sum of .$600 each month, but such advantages are 
not what is meant by “benefit” in law, especially in the law 
of taxation, which is practical and deals with realities. 

Title of the District of Columbia Revenue Act of 1937 
imposed a gross receipts or gross income tax. A fair an¬ 
alogy can be drawn between that law and the Federal in¬ 
come tax law which imposes a tax on net income or net re¬ 
ceipts. In both instances the receipts or income whether 
used as a basis for the District or the Federal tax must be 
the receipts or income of the taxpayer. Many cases have 
arisen under the Federal Income tax law where taxpayers 
have entered into contracts or created trusts in several 
instances irrevocable, whereby not only the control of prop¬ 
erty, but title as well, has been surrendered, and where it 
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^vas provided that the income was to be used to pay or ful¬ 
fill debts and obliirations of the contractor or trustee. In 
all of such cases the Su])reme Court has held that the in¬ 
come from such trusts or from the property covered by such 
contracts, althoug'h never cominir into the hands of the re- 
s})ective trustors or contractors, was, nevertheless, for their 
benefit and taxable to them. In Old Colony Trust Co. v. 
(’omniissioner, ‘27P U. S. 716, and United States v. Boston 
iS: .Maine R. R. ('o., 271) U. S. 732, the Supreme Court held 
that where by contract the debts of a person were dis¬ 
charged it was the same as if the money in payment there¬ 
for liad been received by him. Commentinir on these cases 
in a later decision (Douijlas v. AVillcutts, infra) the Su¬ 
preme Court said: “’The transaction was reirarded as 
bein.u: the same in substance as if the money had been 
paid to the taxpayer and he had transmitted it to his 
creditor”. In Burnet v. AVells, 289 U. S. 670, an irrevocable 
trust was created whereby the income was used by the trus¬ 
tee to pay premiums on insurance on the life of the trustor. 
It was held that the jxross income from the trust was his, 
notwithstandiiiii' the policy also had been deposited irre¬ 
vocably with the trustee. So in Doujilas v. AVillcuts, 296 
U. S. 1, the same rule jxoverned where the income 
16 from the trust was used by the trustee to pay ali- 
' mony to the wife of the trustor. To the same effect 
is TIelverins: v. Schweitzer, 296 U. S. 551 (Per curiam de¬ 
cision on authority of Doujilas v. AVillcuts, supra) where 
the income fi-om the trust was used by the trustee to sup¬ 
port and educate the minor children of the trustor; and 
IIelverin.2: v. Blumenthal, 296 U. S. 552 (Per curiam decis¬ 
ion on authority of Doujilas v. "Willcuts, supra) where the 
income of the trust was used by the trustee to pay the debts 
of the trustor. As a matter of fact the decedent in this pro¬ 
ceeding: rejiarded the rents from all the properties as his 
irross income or receipts because when he came to report to 
the Federal g:overnment his income for the calendar year 
1936 he included all of such rents in his gross income, and 
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claimed as deductions the sums spent by the real estate 
agent in maintenance and operation of the property as if 
he, himself had made the expenditures. 

If the Board is correct in its cardinal ruling in this pro¬ 
ceeding that the operation of an apartment or office building 
where electric light, heat, janitor and other such services 
are supplied to tenants is doing business, then some person 
or corporation was liable for the tax. If it could be said in 
a legal sense that the mortgagee, the Insurance Company 
operated the properties, it would have been obligated to 
pay the tax. The same may be said concerning the real 
estate agent, H. L. Rust Company. If either had actually 
paid the tax it would in reality have been the same as if the 
decedent AVarren had paid it, because under the agreement 
j)ayment of that tax, as well as all other taxes, was required 
to be made by the agent and deducted from the gross 
rentals, and the payment of that tax would have reduced 
the balance to be finally paid to the decedent. As a matter 
of fact that was what was done. The decedent wrote to the 
agent and told it he had decided to pay the tax in order to 
contest the validity of the tax in court, and requested it to 
draw check in the sum of .$1540.62 payable to the order of 
the Collector of Taxes, and to charge the same to his recent 
account. The agent complied with such request and the de¬ 
cedent delivered the check to the Collector of Taxes. 
17 If the petitioner is correct in his contention that 
in relation to the operation of the seven properties in 
the H. L. Rust Company Group the real estate agent is sepa¬ 
rate and distinct from the decedent, it would necessarily 
follow that the tax immediately here in question was not 
paid by the decedent, but by the agent. If that be so, then 
under the language of Section 7 of Title IX of the District 
of Columbia Revenue Act of 1937, as amended by the Act of 
May 16,1938, the petitioning administrator is not entitled to 
a refund of such tax in this proceeding, because Section 7 
limits the jurisdiction of the Board as follows: 

“Any sum finally determined by the Board to have been 
erroneously paid or collected from the taxpayer shall be re- 
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funded ])y the District to the taxpayer from its annual ap- 
{)rot)riation for refundiiiii; erroneously paid taxes in the Dis¬ 
trict" (italics supplied). 

The Board must first find and liold that the decedent paid 
ihe tax in question befoi’e the i)etitionine; administrator 
would he entitled to a refund. The Board, however, has 
found that the ])roperties were beinu’ operated tor the bene¬ 
fit of the decedent, and that all payments were made for bis 
acci^unt and in j)ayment or fulfillment of his debts and obli¬ 
gations. In the opinion of the Board the payment of the 
tax. althoniih effected by the check of the real estate agent, 
was in fact and law a payment by the decedent. If the tax 
is invalid for any i-eason, other than that the properties 
were not being o])ei‘ated for decedent's benefit, such as for 
instance that such operation was not “business” or a “com¬ 
mercial activity”, the ])etitioner, as the representative of 
the decedent, is entitled to a refund. But the petitioner, 
however, ought not to be permitted to blow hot and cold. 
Tie must grasp one of the horns of the dilemma. He should 
not be allowed in one breath to say that the real estate 
agent was acting under the agreement as agent for the mort¬ 
gagee, and in the next breath claim that in making payment 
of the tax in accordance with the same agreement it was 
acting for the decedent. 

IS In view of the subsequent findings of fact and of 
the law apjtlicable thereto, the Board holds that the 
business privilege tax assessed against the decedent. Bates 
AVarren, in relation to the operation of the ])ro])erties in¬ 
cluded in the II. L. Rust Company Grou]) and computed on 
the gross rental thereupon was validly assessed and col¬ 
lected bv the District of Columbia fi-om such decedent. 


The Board, upon the opinion originally rendered herein 
and upon the opinion rendered in relation to the subsequent 
findings of fact on the rehearing in accordance with the man¬ 
date of the United States Court of Appeals for the District 
of Columbia, holds that the entire business privilege tax and 
penalties thereon for the fiscal year ending June 30, 1038, 
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asses:sed by the District of Columbia against the decedent, 
Bates Warren, and paid by him to the District of Columbia 
were validly assessed and collected by the District of Co¬ 
lumbia, and that the petitioning; administrator is not entitled 
to any refund on account thereof. 

Decision will be entered for the respondent. 

(s) JO V, MORGAN 

Member Sole. 
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This cause came on to be reheard in accordance with the 
Mandate of the United States Court of Appeals for the Dis¬ 
trict of Columbia, and upon such rehearing and upon con¬ 
sideration of the evidence adduced at such rehearing, it is 
by the Board this 24th day of April, 1941. 

Adjudged and Determined, That the entire business privi¬ 
lege tax and penalties thereon for the fiscal year ending 
June 30, 1938, assessed by the District of Columbia against 
the decedent, Bates Warren, and paid by him to the District 
of Columbia was validly assessed and collected by the Dis¬ 
trict of Columbia from the decedent, and that the petition¬ 
ing administrator is not entitled to any refund on account 
thereof. 

s/ JO V. MORGAN, 

Member Sole. 


April 24, 1941 


• *«•••*••>» 


25 Stainnenl of Points on Revieiv. 

To Richmond B. Keech, Esq., 

Corporation Counsel for the District of Columbia, 
Counsel for Respondent: 

The party seeking review of the decision of the Board of 
Tax Appeals for the District of Columbia in the above cause, 
relies upon the following points on review*: 
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1. The regulations promulgated supposedly pursuant to 
Title VI of the Act of Congress entitled, “An Act to pro¬ 
vide for additional revenue for the District of Columbia and 
for other purposes,” approved August 17, 1937, and known 
as the “District of Columbia Revenue Act of 1937”, are null 
and void in that they exceed the authority given by the Act 
of Congress to make rules and regulations, and are contra¬ 
dictory, especially Sections 15 (b) and 19, in that there is 
no authority in the Act to impose a tax upon rents and reve¬ 
nues'realized from real estate in connection with which light 
and/or heat are furnished and janitor and similar services 
are performed with respect to property owned by the tax- 
I)ayer, and there is no authority to enlarge the statute so as 
to impose such a tax. 

2. The five letters set out in the Board’s findings of fact 
were improperly admitted in evidence because they are out¬ 
side of the issues here as they relate to the source from 

which the taxpayer got the money with which to pay 
26 ' business privilege taxes and this has nothing to do 
with the relinquishment of control of the properties. 

AVILLIAM C. SULLIVAN, 
Attorney for Petitioner, 
Metropolitan Bank Building, 
Washington, D. C. 

Dated July 11, 1941. 

Services of the foregoing statement of points on review 
acknowledged this 11th day of July, 1941. 

' s/ GLENN SIMMON 

' Asst. Corporation Counsel for 

' the District of Columbia, 

Municipal Building, 

' Attorney for Respondent. 





BRIEF FOR RESPONDE>PT 


IN THE 


United States Court of 


FOR THE District of Columbia 


No. 7991 


Appeals 


G. RKBKH LITTLKHALKS. ADMINI^fTRATOR C.T.A. 
OF THE ESTATE OF BATES \VARR1<:N. Docoased. 

j Petitioner, 

V. I 

DISTRICT OF COIXMlllA. 

I 

' Respondent. 


Richmond B. Keech,! 
Corporation Counsel, D. C., 
Vernon E, West, , 


Principal Assistant Corporation Counsel, D. C., 
Glenn Simmon, 

*'l ssistan t Corporal ion 
Attorneys for the Res]\onde)it, 

District Building. 


Counsel, D. C., 


CENTRAL DUPLICATING DIVISION GOVERNMENT OF ThE DISTRICT OF COLUMBIA 






IN THE 


United States Court of Appeals 

FOR THE District of Columbia 


No. 7991 


G 


. REBER LITTLEHALES, ADMINISTRATOR C.T.A. 
OF THE ESTATE OF BATES WARREN, Deceased, 

Petitioner, 


V. 


DISTRICT OF COLUMBIA, 

Respondent. 


BRIEF FOR RESPONDENT 

ARGUMENT 

Respondent relies upon the cases and argument presented 
in its brief in No. 7527, which brief (together with the Peti¬ 
tioner’s brief and the record in No. 7527) became a part of 
the record in this cause upon granting of Petitioner’s motion 
to consider the same, without reprinting, as a part of the record 
and briefs in this case. 

The question presented in this case has been decided by this 
Court in the case of District of Columbia v. Justus S. Wardell, 
Receiver for the District National Bank, No. 7728, decided 
June 16, 1941, w^herein the Court held that the receiver of an 

1 
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insolvent national bank operating apartment houses and an 
office building in connection with which operation heat, light, 
janitor, elevator and similar services were furnished was carry¬ 
ing on business or commercial activity, and was, therefore, 
liable for a District of Columbia business privilege tax meas¬ 
ured upon the gross receipts derived from such business. 

CONCLUSION 

For the reasons set forth in Respondent’s brief in No. 7527, 

and in view of this Court’s decision in the W'ardell case, supra, 

it is respectfully submitted that the decision of the Board of 

Tax Appeals was correct and should be affirmed. 

«• 

Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

' Principal Assistant Corporation Counsel, D. C., 

Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Attorneys for the Respondent, 

District Building. 








